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redeemed the land had expired. Held, that the sale should not have been 
set aside ; that as to all defects in the proceedings, complainant had a remedy 
at law ; that mere inadequacy of consideration will not justify setting aside 
a sheriff's sale; and that the omission, of the word "property" after "personal" 
in the constable's return, as shown by the transcript, was not fatal. (Vickers, 
Hand, and Carter, JJ., dissented.) Skakel v. Cycle Trade Publishing Co. 
et al. (1909), — 111. — , 86 N. E. 1038. 

The rule seems to be well settled in this country (the dissenting opinion 
admits this) that mere inadequacy of consideration is not sufficient to set 
aside an execution sale. 2 Freeman, Executions, Ed. 3, § 304 i ; Execution, 
Cent. Dig., §703; Odell v. Cox, 151 Cal. 70, 90 Pac. 194; Jonas v. Weires 
et al, 134 Iowa 47, m N. W. 453; Holtjster v. Vanderlin, 165 Pa. St. 248, 
44 Am, St. Rep. 657. And the presumption that the sale was regular, and 
that there was no fraud, will be strengthened by the fact that the person 
whose land has been sold on execution had a right of redemption and failed 
to exercise that right. Where the only objection to a sale on execution is 
that the consideration was inadequate, and there was a right of redemption, 
the sale will not be set aside. Griffith v. Milwaukee Harvester Company, 92 
Iowa 634, 54 Am. St. Rep. 573. Some courts hold that execution sales may 
be set aside where gross inadequacy of consideration is coupled with material 
defects of process, or other circumstances tending inequitably to prejudice 
the rights of the execution debtor, such as failure to give him notice of the 
time and place of sale, collusion, etc. Roseman et al. v. Miller, 84 111. 297; 
Ballen v. Dawson, 139 111. 633, 29 N. E. 1038; Flint v. Phipps, 20 Or. 340, 25 
Pac. 725, 23 Am. St. Rep. 124; Allen v. Clark, 36 Wis. 101. But in Power v. 
Larabee, 3 N. D. 502, 44 Am. St. Rep. 577, it was held that where the con- 
sideration received on an execution sale was grossly inadequate, and where 
there had been gross departures from the mode prescribed by statute for 
conducting such sales, still such a sale could not be set aside by the courts 
for the reason that the law gave the party a methodl of protecting himself 
by redemption if he saw fit to avail himself of it. In the execution sale 
involved in the principal case, the complainant had notice of the proceedings ; 
he might have taken advantage of any irregularities by objection at law, 
but he failed to do so. The mere failure to write "property" after "personal" 
would not appear to seriously prejudice his rights. Accordingly, it would 
seem that the majority of the court were justified in the conclusions reached 
by them, and in holding that the execution sale should not have been set 
aside. 

Insurance — Exception in Fire Insurance Policy — "Cotton in Open 
Cars." — The plaintiff railway had a policy of insurance on cotton in bales 
"in depots, on platforms and on the ground adjacent to the platforms, and 
in transit." The policy expressly stated : "It is understood and agreed that 
cotton in open cars is not covered by this policy." To make room on the 
platform the railway company loaded an open car with cotton, which car 
was not to leave for from twelve to twenty-four hours. It was at all times 
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on a spur by the platform, neither was it at any time attached or near to a 
locomotive. The cotton was burned. In an action on the policy, held, that 
the exception extended only to cotton in open cars "in transit," and that the 
plaintiff could recover. Royal Insurance Co. v. Texas & G. Ry. Co. (1909), 
— Tex. Civ. App. — , us S. W. 117. 

The courts are thoroughly committed to the doctrine that the insurance 
contract iti general, and particularly such provisions as limit the insurer's 
liability, will be so construed as to permit a recovery if possible. 1 Coolers 
Briefs on the Law of Insurance, p. 633; Liverpool and London and Globe 
Insurance Co. v. Kearney, 180 U. S. 132. Examples of liberal constructions 
of "exceptions" are Continental Insurance Co. v. Pruitt, 65 Tex. 125, where 
a policy on a hotel and its contents, excepting "goods held on storage," was 
held to cover goods of the proprietor stored in the hotel, and Hanover Fire 
Ins. Co. v. Mannasson, 29 Mich. 316, where a policy excepting "plate" was 
held to cover silver forks, tea and table spoons on the theory that the term 
plate did not cover articles of ordinary use. In these two cases, however, 
there is some room for two constructions. The court in the principal case 
attempts to give the contract that construction which, While protecting the 
insurer against the increased hazard, preserves the general protection of the 
policy. It finds the intent of the parties to be to protect the insurer against 
the increased hazard due to transporting cotton in open cars. That protection 
was not sought against the hazards due to the cotton lying on open cars 
not in transit the court determines from the fact that the policy expressly 
covers cotton on platforms or on the ground. The intention of the parties, 
of course, governs. But where the parties have by clear and unambiguous 
language expressed that intention, the courts cannot, even in an insurance 
contract, make a new contract for them. Maryland Casualty Co. v. Hudgins, 
97 Tex. 124, where the court recognized its "duty" to so construe the con- 
tract, if possible, as to make the insurer liable, lays down the rule just 
stated. In ordinary conversation or communication the phrase "cotton in 
open cars" seems perfectly clear and unambiguous; as an "exception" in a 
contract of insurance, however, its ambiguity is, in view of the predominant 
authorities, perfectly obvious. But is it not this unbecoming search for 
ambiguities which, as Vance (Vance, Insurance, p. 280) says in another 
connection, "shakes the confidence of insurers, and even of some disinterested 
parties, in the English language, as understood in the courts of law?" 

Insurance — Right to Sue on Indemnity Policy — Payment of Loss by 
Receiver's Note. — The defendant was insured against loss sustained by reason 
of injuries to its employees resulting from defendant's negligence. The 
policy was in the usual form and contained the provision that "no action 
shall lie * * * unless brought by the assured himself to reimburse him 
for loss actually sustained and paid by him in satisfaction of a judgment," 
etc. The plaintiff recovered judgment against the defendant for personal 
injuries sustained while in its employ, but judgment was rendered too late 
to be proved in bankruptcy proceedings by which the defendant had been 



